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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 4th day of Septenber, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-15305
V.

DAELYN DI RKSEN

Respondent .

N N N N N N N N N N N N N N

ORDER DI SM SSI NG APPEAL

The Adm ni strator has noved to dism ss the appeal in this
ener gency revocation proceedi ng because it was not, as required
by Section 821.57(b) of the Board's Rules of Practice,! perfected
by the tinmely filing of an appeal brief by August 3, 1998; that
is, within 5 days after the notice of appeal fromthe July 28

'Section 821.57(b) provides, in pertinent part, as foll ows:

8§ 821.57 Procedure on appeal.
(b) Briefs and oral argunment. . . . Wthin 5 days after
the filing of the notice of appeal, the appellant shall file

a brief with the Board and serve a copy on the other
parties. . . . Appeals may be dism ssed by the Board on its
own initiative or on notion of a party. . .in cases where a
party fails to perfect the notice of appeal by filing a
tinmely brief.
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initial decision was filed on July 29.% The notion will be
gr ant ed.

In response to the request for dismssal, respondent,
t hrough counsel, first erroneously asserts that his brief was
filed on July 30, not July 29. Then, apparently believing that
the brief was | ate because it was not received by the Board until
August 5, respondent asserts that his counsel’s other work
comm tnents and his own post-hearing efforts to devel op evi dence
to support a rehearing request should be sufficient to justify
the one-day delay in filing the brief. Respondent al so suggests
that he may have m scalculated the brief’s due date. These
ci rcunst ances do not establish good cause for accepting the brief
out of tinme.

In the first place, the respondent’s brief was untinely
because it was filed (i.e., sent to the Board) on August 4, the
6'" day after the notice was filed on July 29, not because it was
not received by the Board until August 5.° 1In the second pl ace,
the reasons for the delay cited by respondent woul d not have
precluded a tinely request for additional tinme to file the brief,
and m scal cul ati on of a deadline does not justify acceptance of a
| ate brief under Board precedent. See, e.g., Admnistrator v.
Royal Anerican Airways, Inc., 5 NTSB 1089 (1986), petition for
revi ew deni ed, No. 86-7512, C. A 9, April 29, 1987; and
Adm nistrator v. Slay and Know es, NTSB Order No. EA-3956 (1993).

In the absence of good cause to excuse respondent’s failure
to file a tinmely appeal brief, his appeal nust be di sm ssed.
See, e.g., Admnistrator v. Mace, 7 NISB 478 (1990) (energency

°The | aw judge affirmed an energency order of the Admi nistrator
revoki ng respondent’s airline transport pilot, flight instructor
and nmechanic certificates (all nunbered 504843620) for his

al l eged violations of section 61.59(a)(2) of the Federal Aviation
Regul ations, 14 CFR Part 61. Specifically, respondent, with
respect to four separate flights (wth as many as four students
on each flight), was alleged to have intentionally, falsely
endorsed the | ogbooks of nunmerous student pilots so as to
indicate, in effect, that they were trained and proficient in the
operation of high altitude and high performance aircraft, even

t hough he had not provided the requisite ground instruction or
observed any of the students mani pul ate the controls of a
pressuri zed or high performance aircraft. The |aw judge found
that the respondent knew that the entries he endorsed in the
students’ | ogbooks were fal se.

3The Notice of Appeal, the certificate of service acconmpanying
it, and the Federal Express invoice for the notice are all dated
July 29, 1998. In addition to his response to Adm nistrator’s
notion, respondent’s brief also erroneously states that the
Notice was filed on July 30.



3

revocation proceeding), citing Adm nistrator v. Hooper, 6 NISB
559 (1988), aff'd 948 F.2d 781 (D.C. Cr. 1991).

ACCORDI NAY, IT IS ORDERED THAT:
1. The Admnistrator’s notion to dismss is granted; and

2. The respondent’s appeal is dism ssed.

HALL, Chairman, FRANCI S, Vice Chai r man, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.



